(@ Ne 2 (48) 2016

bpayHbIn gorosop B 6aHKPOTHOM Aene

19.02.2016 CTATbU CEMEMHOE NMPABO

bpayHeIli 002080p ecmb cOe/Ka, a 3HaYUm, oHa Moxcem 6eimes ocnopeHa. JJaem au ®edepasbHsili
3akoH om 26.10.2002 Ne 127-®3 «O HecocmosmesnbHocmu (6aHKpomcmee)» 0onoaHUMeEAbHbIe
OCHOBGHUSA 0419 0CNAPUBAHUSA bpa4yHO20 002080pa? Ymo npoucxodum ¢ UHbIMU 83AUMHbLIMU NPA8aMU

U 06530HHOCMAMU, He Kacarouumucs npaeoeoco pexcuma umymecmea?

Copep>kaHume 6payHoro aorosopa

Ana Hayana onpezenm BO3MOXHOE CoAep>KaHre 6payHOro AoroBopa, NpeanoxXeHHoe CT. 42
CemeinHoro kogekca Poccuinckon ®egepauymn (ganee — CK P®). PaccmatpriBaeMblin 0rOBOP

MOXHO pa3bunTb Ha cnejytroLLme YacTu:

1. NpaBoOBOW pexmnm NMyLLeCTBa.

2. B3anmMHoe cogepxaHue.

3. YuacTtue B goxoaax Apyr apyra.

4. NopsfioK HeceHUsA ceMeHbIX PacxXoO0B.

5. OnpegeneHvie NpaBoOBOW CyAbObI MYLLECTBA Ha CyYali pacTopXeHnsa bpaka.
6. VIHble MONIOXEeHWs, KacatoLmecs IMYLLLeCTBEHHbIX OTHOLLEHW Cyrnpyros.

B 601bLUMHCTBE HpaYHbIX LOroBOPOB NMpeAyCcMaTpUBatOTCA TONbKO 1-i 1 5- NyHKTbI: cynpyru/éy



AyLLne cynpyr onpejensitoT pexmnM cCO6CTBEHHOCTHU (pasaenbHas, 4o1eBas, COBMeCTHas) Unm
YyCTaHaBNMBAIOT (UTO C/TyYaeTCsl HeYacTo), Kakoe N3 HepacnpeseneHHOro MMyLLLeCTBa KOMY
AOCTaHeTCs B C/lyYae pa3Boga. BceMu ocTanbHbIMU BO3MOXHOCTAMM 6paYHOro 4oroBopa Yy Hac

MOJIb3YHOTCA KpaIZHe peako B Cchly HeoCBe4OMJTEHHOCT .

MyHKT 2 B nepeyHe ctaTby 42 CK P® yka3biBaeT Ha BO3MOXHOCTb onpejeneHuns npas 1 0693aHHOC
Tew Cynpyros no B3aVIMHOMY COZEePXaHW0. HeKoTopble aBTOPbI ONPesensoT ero Kak alMMeHTHbIe
obsA3aTenbcTBa. O4HaKo 370 He coBceM BepHO. CTatbu 89 1 90 CK PP cBs3bIBatOT NpaBo U
KOPPeCnoHAVPYIOLLYH 06A3aHHOCTb Ha NoslydeHmne/BbINAaTy aMMEHTOB C HYX/A3aeMOCTbHO U
HeTPYyAOCNOCOBHOCTLIO Cyrnpyra, NpeTeHAyroLLero Ha noayyeHmne aarMeHToB. B To e Bpems
NoJIOXKeHVe Mo CoAepPXKaHWIo B 6payHOM [JOroBOpe He 3aBUCUT OT JaHHbIX yC/10BUIA. Kpome Toro,
3aKoHO/aTe b YKa3blBaeT MMEHHO Ha B3aUMHOCTb B COZEPXKaHWKW, YTO npeanonaraeT
BO3Me3/HOCTb B AAHHbIX OTHOLLUEHNAX MeXAyY Cynpyramu — Kax bl U3 HUX AOIKEH MPUHATL Ha

cebs 0653aHHOCTb CoAepXKaTb APYroro Npy HACTYMAEHUN TeX UAN NHBbIX 06CTOATENbCTB.

3T 0643aHHOCTX MOTYT PA3NNYATLCS MO 06BLEMY U COAEPXKAHWNIO, HO A0JIXKHbI 6bITb BO3/TOXEHbI
Ha oboux. bharogaps nonyyeHuUo onpeseneHHoOro MyLLLecTBa B Ka4ecTBe CoAepKaHWs OANH 13
Cynpyros popmupyeT cO6CTBEHHOE (NMMYHOE) MMYLLLECTBO, MOCKOIbKY OHO HanpaBaeHo Ha
obecneyeHre Noaaep>KaHNsa oOnpeseNeHHOro YpoBHS XMU3HW Cynpyra, XoTa U B paMKax CeMbMU.
[laHHOe coziep>KaHre MOXeT OCYyLLEeCTBASATLCSA B Pa3NYHOM dopme (He TONbKO B A&@HEXHON) 1

6bITb MPEAOCTaBNEHO KaK B Nepuo 6paka, Tak 1 Moc/ie ero pacTopXkeHus.



MYHKT 06 y4acTum B JOX0AaxX Cynpyra/cynpyr MMeeT CMbIC/ BKIKOUATb B 6payHbIii OroBop B
cyyae Hanyms IMYHON COBCTBEHHOCTW CYNnpyroB B BUAE JOXOLOB (PEXUM pasaenbHoM
CO6CTBEHHOCTU). MOXHO YCTaHOBUTL, KaK 1 B KAKOM pa3Mepe OAMH Cyrnpyr y4acTByeT B JOXOZaX
Apyroro. K nprimepy, My>x 0653yeTcs nepesiaBaTb XeHe Mos0BMHY CBOUX JOXOA0B

OT NpeAnpPUHNMATENLCKON AesiTenbHOCTU. CnesyeT 06paTUTb BHUMaHMeE Ha GOPMYyINpPOBKY
3aKOHOZaTeNsA 0 TOM, UTO CyNpyry y4acTBYHT B JOX0AAX APYr Apyra. YUacTue AOMKHO 6bITb

B3aVIMHbIM, HO He 06513aTe/IbHO 3KBVBAJIEHTHbIM.

B nonoxeHnsix 6payHoro 4oroBopa 06 yCTaHOBNEHUM MOPsIAKA HECEHNS KaXAbIM 13 Cynpyros ce
MeHbIX PACX040B MOXHO MpeAyCMOTPETb PACX0Abl, HanpaB/ieHHble Ha obecneyeHye

I'IOTpe6HOCTeI7I KakK ceMbW B LLe/1I0OM, TaK N KaXXA0ro ee 4yjaeHa.

OcnapuBaHuMe 6payHOro foroBopa Kak cfiesIkv, COBEPLUEHHON C Lie/iblo MPUYUNHEHUA Bpeaa APYrM KpeauTopam

Necxoaa n3 cogepxaHna 6payHoro forosopa, 0603HauMM HeCKOJIbKO Npobaem, KOTopble MOryT
BO3HVKHYTb NPy 6aHKPOTCTBE OAHOI0O 13 Cyrnpyro.. MNepBas 13 HUX KacaeTcs BOSMOXHOCTY
ocrnapvBaHnsa 6payHoro 4orosopa. NoMrMo 06LLIX OCHOBaHWIA OCNapUBaHUS CAeNKY,
3aJI0KeHHbIX B paxaHCKOM Koekce 1 creumanbHo npedycMoTpeHHbIX CK, 3aKoH 0 6aHKpOTCTBE
faeT HaM elle 0HO OCHOBaHWe, @ UIMEHHO ocrnapmBaHme 6payHoOro A0roBopa Kakcaenku,

COBepLUEHHON C LieNIbo MPUYMHEHMS Bpeaa APYTM KpeanTopam.

CornacHo 4. 2 cT. 61.2 3akoHa 0 6aHKPOTCTBe, CAe/ka, COBepLUeHHAas AO/MKHUKOM B Liesisx
NPUYNHEHNS Bpeda UMYLLEeCTBEHHbIM NpaBaM KPeANTOPOB, MOXET 6biTb MPU3HaHa apbuTPaxHbIM
CYAOM HeenCTBUTEeNbHOW, ec/iv H6blla COBEpLLUEHA B TeueHye Tpex N1eT 40 NMPUHATNA 3adBNeHUS O
NPU3HAHUN AOKHVKA BAHKPOTOM MW MOC/e MPUHATUSA YKa3aHHOMO 3as8B/IeHNS, N B pe3y/ibTaTe
ee coBepLUeHUs bbl/1 MPUYMHEH BPes MMYLLEeCTBEHHbIM NpaBaM KpeAnToOpOB, N ecau Apyras
CTOPOHa CAeNKM 3Hana 06 ykasaHHOW

Lenn AO/MKHMKA K MOMEHTYCOBepLLEHUS caenkn (mofo3puTtenbHasa caenka). [Npeanonaraertcs, Uto

Apyrasi CTOpoHa 3Hana 06 3TOM, eC/I OHa NPU3HaHa 3aMHTePEeCoBaHHbLIM INLOM, NGO ecnn OHa



3Hafa UAN A0/MKHA 6bia 3HaTb 06 YLLIEMIEHUN HTEPECOB KPeAUTOPOB AOKHUKA NGO O

Nnpr3Hakax HenaaTexecnocobHOCTN UK HEAOCTAaTOYHOCTN MMYLLECTBA AOJIKHWKA.

Mpobnema KpoeTcs B KpUTEPUAXOLLEHKM Hannuns MYyLLeCTBEHHOro Bpesa. B 6pauHom goroeope,
Kak YKa3aHo BblLUe, AeNsT MeloLLeecs MYLLECTBO UV OMNPeenstoT PexXmM MYLLEeCTBa,

NproBpeTeHHOro B ByayLLEM, TO €CTb Mbl IMEEM /10 C Pa3Ae/loM.

AennTb nMyLLecTBO B 6pavHOM ZloroBope Heobsi3aTe/IbHO NOPOBHY. BnosiHe HopmasibHas
CUTyaums, Korga Cyrnpyrm Co3HaTe/IbHO OTXOAAT OT NPUHLIMIMAE paBeHCTBa. Hanpumep, cynpyre ¢
y4eToM Hannumsa pebeHka 1 HeBbICOKOro 3apaboTka MyX COorfallaeTcs nepesaTb B IMYHYHO
COH6CTBEHHOCTb 65% OT HAaXMUTOro NMYLLLECTBa, OCcTaBnAsa cebe 35%. Ecnm 3Tn 65% coctaBnsatoT
COTHU MWIJINOHOB Pyb/ieit, UTo NpeBbILAaeT NOTPeObHOCTY Cyrnpyru U pebeHka, a octaBLumxca 35%
HeZ0CTaTOYHO ANA UCNONHEHNSA 06A3aTeNbCTB Nepes KpeanTopamMum, To B TaKOM C/lyyae o4eBUAHa
Lefib «BblBOAA aKTVBOB» 1 NMPUYMHEHVIE NMYLLECTBEHHOrO Bpeaa kpeantopaM. OAgHako 6b1BatoT U
NPOMEXYTOUHbIe, HeoYeBUAHbIe CUTYaUMK. [TO3TOMY YC/IOBUS KaXAoro 6payHoro orosopa
AOMKHbBI BbITb 06CTOATENIBHO UCCNeA0BaHbl MPU ero 0CnapmBaHUM Ha OCHOBAHWM YNIOMSAHYTOM

HOPMBbI.

MpaBa 1 06d3aHHOCTU cynpyra-6aHKpoTa No B3aMMHOMY COAepP>KaHUIo

Ewle ogHa npobnema 3aknto4aeTcsi B NpaBax 1 06513aHHOCTAX Cynpyros Nno B3anMHOMY
cofepxxaHunto. Hanpumep, cornacHo 6payHoMy KOHTPaKTY, Cynpyr-6aHKpPOT MMeeT NpaBo Noay4vaTtb
coZiepXaHue exxeMecsiuHo, KakAo NnoAayn 3asBAeHNst 0 MPU3HaHUN BaHKPOTOM, Tak 1 nocie

(BO3MOXHO, BCHO XW3Hb). YTO AenaTb C3TUMU AeHbramm?

BktouaTh 1 B KOHKYPCHYHO MAcCy eXeMecsiyHo NocTynarLume nnatexm? o kakux nop? Yto

AenaTb C 0683aHHOCTbLHO cynpyra—6aHKp0Ta Mo B3aMMHOMY cop,ep>|<aH|/|+o?

[Monaraem, 4YTo OTBET Ha BOMPOC, YTO AeNaTb C codep XaHneM, MoJIoOXKeHHbIM cynpyry—6aH|<p0Ty,

3a/10KeH B Y. 2 CT. 131 3ak0oHa 0 6aHKPOTCTBE, B KOTOPOM YKa3aHO, UTO U3 UMYLLLECTBA AO/KHMKA,



KOTOpOE COCTaBAsieT KOHKYPCHYH MacCy, UCKHUAKOTCS UMYLLLeCTBEHHbIE MPpaBa, CBA3aHHbIE C
NINYHOCTBIO JOMIKHMKA. [TpaBo Ha NonyYeHVe B3aMMHOIO COAepXKaHWs OT Cynpyra npeacTaBnseTcs
CBSI3aHHbIM C IMYHOCTbLIO, KaK U NMPaBa Ha alMMEHTbI, @ 3HAYUT NOoA/1eXaALLMM UCKTIOYEHNIO 13

KOHKYPCHOI Macchbl.

YT0 XXe KacaeTcsa 0693aTenbCTB, TO Mo 0bLemMy npasuay CT. 213.28 3aKoHa 0 6aHKPOTCTBE BCe
06sA3aTenibCTBa rpaxaaHvHa nocie pacyerta C KpegmTopamMmim npekpatwarotcs. O4HaKko, COrnacHo .
5 Ha3BaHHOW CTaTby, 0693aTeNbCTBA, CBA3AHHbIE C IMYHOCTLIO KPeANTOPa, COXPAHAKOT CBOKD CUY.
TaknM 06pa3om, B3anMHbIe MpaBa 1 0653aHHOCTM MO COAEPXaHWIO APYr Apyra TakOBbIMA Y

OCTakoTCA nocne npm3HaHAa rpa>XjgaHHa 6aHKpOTOM.

CnepyeT MeTb B BUAY, YTO B pamMKax 6aHKPOTHOrO Aefia cyrnpyr He 0bsi3aTe/IbHO MOXeT ObiTb
6aHKPOTOM. OH MOXET ABAATLCA INLOM, NMPUBAEYEHHbIM/MPUBIEKaeMbIM K CybcnanapHom
OTBETCTBEHHOCTW, HanpumMmep, Kak pyKoBOAUTENb KOMMaHNN-6aHKPOTa. Torga cynpyr rno o6Lmm
npasunam ct. 45 CemeliHoro kogekca P® 6yseT oTBeyaTb CBOUM UMYyLLLEECTBOM. Ecn ero He
XBaTaeT, KpeamTop Brnpase TpeboBaTb Bbljena 40N 13 COBMECTHO HaXMTOro. Ecan Bce yxe
nofeneHo B 6payHOM OroBope, ¥ NojesieHo C ABHbIM HaMepeHneM YMeHbLUNTb A0
TakoMycynpyry, 4abbl KpeanuTopaM HMUYero He 4oCTanochb, TOrAa Takowm AOroBOpP MOXHO OCMOpUThb,
onmpascb Ha cT. 10 n cT. 168 paxaaHckoro kogekca P®. BepxoBHbln Cya PO yxe Heo4HOKPaTHO
NnoAYepKnBasl, UTO CAe/IKa, COBEPLUEHHAA UCKTUNTENIbHO C HaMepeHVeM NMPUUYNHUTL
BpeAApyromMynuuy, ABAseTca

HUYTOXHOW. Pe3toMu1pys BblLLieCKa3zaHHOe, HeOH6XOANMO AOMOJIHUTE/IbHO perfiaMeHTpoBaTh

BO3MOXHOCTb OCrapvBaHnA 6pal4HbIX A4O0roBopoB rpv paccMoTpeHn aen o 6aHKpOTCTBe.

AHacTacusa

PacTopryeBa

CTATbMU CEMEWHOE MPABO



